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Title  9 — Animals  and  Animal  Products 

CHAPTER  II — AGRICULTURAL  MAR¬ 
KETING  SERVICE  (PACKERS  AND 
STOCKYARDS),  DEPARTMENT  OF 
AGRICULTURE 

PART  202— RULES  OF  PRACTICE 
GOVERNING  PROCEEDINGS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

Rules  Applicable  To  Reparation 
Proceedings 

AGENCY:  Agricultural  Marketing 
Service  (Packers  and  Stockyards), 
USDA. 

ACTION:  Final  rules  of  practice. 

SUMMARY:  This  is  a  revision  of  the 
already  existing  rules  of  practice  ap¬ 
plicable  to  reparation  proceedings 
under  the  Packers  and  Stockyards  Act, 
1921,  as  amended.  This  revision,  for 
the  most  part,  only  clarifies  the  mean¬ 
ing  of  the  rules  as  previously  in  effect, 
incorporates  in  the  rules  certain  inter¬ 
pretations  previously  made  in  cases, 
and  conforms  the  rules  to  practices 
previously  followed. 

EFFECTIVE  DATE:  September  1, 
1978.  Reparation  proceedings  pending 
on  such  date  shall  be  handled  pursu¬ 
ant  to  the  rules  as  revised  herein 
(“new  rules”)  rather  than  pursuant  to 
the  rules  as  in  effect  prior  to  such  date 
(“old  rules”),  unless  any  party  objects 
as  provided  below. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  J.  Casey,  Attorney,  Office  of 
the  General  Counsel,  U.S.  Depart¬ 
ment  of  Agriculture,  Washington, 
D.C.  20250,  202-447-7357. 

SUPPLEMENTARY  INFORMATION: 
The  basis  for  deciding  on  this  revision 
of  the  old  rules  is  that  they  incorpo¬ 
rate  other  rules  which  have  been  su¬ 
perseded.  Those  are  the  rules  of  prac¬ 
tice  applicable  to  disciplinary  proceed¬ 
ings  under  the  Act,  which  were  super¬ 
seded  by  the  rules  of  practice  govern¬ 
ing  formal  adjudicatory  proceedings 
instituted  by  the  secretary  under  var¬ 
ious  statutes,  7  CFR  1.130  et  seq.,  42 
FR  743  et  seq.,  5341.  See  42  FR  5677. 

Public  participation  in  this  revision 
is  not  believed  to  be  necessary,  because 
this  revision  is  expected  to  have  little 
if  any  impact.  For  the  most  part,  it 
only  clarifies  the  meaning  of  the  rules 
as  previously  in  effect,  incorporates  in 
the  rules  certain  interpretations  previ¬ 
ously  made  in  cases,  and  conforms  the 
rules  to  practices  previously  followed. 
Some  changes  are  made,  such  as  some 
of  the  changes  made  in  the  rule  on  de¬ 
positions,  and  the  provision  for  ap¬ 
pointment  of  a  presiding  officer  in 


connection  with  a  petition  for  recon¬ 
sideration,  but  these  are  expected  to 
have  little  if  any  impact  other  than  to 
take  the  same  action  more  efficiently. 

Notice  of  proposed  rulemaking  is  not 
required  by  Law  for  this  revision,  on 
the  basis  that  this  revision  constitutes 
“rules  of  agency  •  •  •  procedure,  or 
practice”  under  5  U.S.C.  553(b)(A). 

This  revision  is  not  within  the  De¬ 
partment’s  proposed  criteria  for  desig¬ 
nating  a  regulation  as  “significant,” 
published  at  43  FR  21986  et  seq.  in 
compliance  with  Executive  Order 
12044  on  “Improving  Government 
Regulations.” 

This  revision  was  begun  before  that 
Executive  order  was  issued.  The  rules 
have  not  received  the  sort  of  "Review 
of  Existing  Regulations”  provided  for 
in  that  Executive  order.  This  does  not 
mean  that  they  will  not  receive  such  a 
review.  Regulations  will  be  proposed 
and  scheduled  for  such  review  as  pro¬ 
vided  in  that  Executive  order  and  the 
Department’s  response  to  it.  We  be¬ 
lieve  that  this  revision  should  facili¬ 
tate  such  a  review  ofi,he  rules  by  clari¬ 
fying  how  the  reparation  proceedings 
are  currently  being  handled. 

About  proceedings  pending  on  the 
effective  date  of  this  revision,  we  be¬ 
lieve  that  the  fact  that  any  such  pro¬ 
ceeding  is  handled  pursuant  to  the 
new  rules,  instead  of  the  old  rules,  will 
not  affect  its  outcome.  However,  if  any 
party  to  such  a  proceeding,  at  any 
time,  objects  to  its  handling  pursuant 
to  the  new  rules,  such  party  may  state 
such  objection  in  writing.  Also,  if  any 
party  to  such  a  proceeding,  after  issu¬ 
ance  of  the  final  order  in  the  proceed¬ 
ing,  objects  to  its  handling  pursuant  to 
the  new  rules,  such  party  may  state 
such  objection  in  a  petition  for  rehear¬ 
ing,  reargument,  or  reconsideration,  as 
provided  in  either  the  new  rules  or  the 
old  rules.  Any  such  party  must  state  in 
what  way  the  outcome  of  the  proceed¬ 
ing  is  expected  to  be,  or  has  been,  af¬ 
fected  by  its  handling  pursuant  to  the 
new  rules  instead  of  the  old  rules.  Any 
such  objection  shall  be  carefully  con¬ 
sidered,  and  the  old  rules  shall  be  fol¬ 
lowed  in  the  proceeding  if  and  as  the 
interests  of  justice  require. 

Accordingly,  9  CFR  202.39  through 
202.59,  inclusive,  are  hereby  revoked, 
and  new  9  CFR  202.101  through 
202.123,  inclusive,  are  hereby  issued  to 
read  as  set  forth  below. 

(Sec.  407,  42  Stat.  169,  as  amended,  72  Stat. 
1750,  77  Stat.  79,  and  90  Stat.  1252-3;  (7 
U.S.C.  228:  7  CFR  2.17,  2.50,  42  FR  65131-2, 
65223).) 


Done  at  Washington,  D.C.,  this  11th 
day  of  July  1978. 

Chas.  B.  Jennings, 
Acting  Deputy  Administrator, 
Packers  and  Stockyards,  Agri¬ 
cultural  Marketing  Service. 

Rules  or  Practice  Applicable  to 
Reparation  Proceedings 

Sec. 

202.101  Rule  1:  Meaning  of  words. 

202.102  Rule  2:  Definitions. 

202.103  Rule  3:  Beginning  a  reparation  pro¬ 
ceeding. 

202.104  Rule  4:  Agency  action. 

202.105  Rule  5:  Filing;  time  for  filing;  serv¬ 
ice. 

202.106  Rule  6:  Answer. 

202.107  Rule  7:  Reply. 

202.108  Rule  8:  Docketing  of  proceeding. 

202.109  Rule  9:  Depositions. 

202.110  Rule  10:  Prehearing  conference. 

202.111  Rule  11:  Hearing;  oral  or  written. 

202.112  Rule  12:  Oral  hearing. 

202.113  Rule  13:  Written  hearing. 

202.114  Rule  14:  Post-hearing  procedure. 

202.115  Rule  15:  Submission  for  final  con¬ 
sideration. 

202.116  Rule  16:  Issuance  of  order. 

202.117  Rule  17:  Petition  to  reopen  a  hear¬ 
ing;  to  rehear  or  reargue  a  proceeding; 
to  reconsider  an  order;  or  to  set  aside  a 
default  order. 

202.118  Rule  18:  Presiding  Officer. 

202.119  Rule  19:  Fees  of  witnesses. 

202.120  Rule  20:  Official  notice. 

202.121  Rule  21:  Intervention. 

202.122  Rule  22:  Ex  parte  communications. 

202.123  Rule  23:  Action  by  Secretary. 

Authority:  Sec.  407,  42  Stat.  169,  as 
amended,  72  Stat.  1750,  77  Stat.  79.  and  90 
Stat.  1252-3;  7  U.S.C.  228;  7  CFR  2.17,  2.50, 
42  FR  65131-2,  65223. 

Rules  of  Practice  Applicable  to 
Reparation  Proceedings 

§  202.101  Rule  1:  Meaning  of  words. 

In  these  rules,  words  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand. 

§  202.102  Rule  2:  Definitions. 

Terms  defined  in  the  Act  shall  mean 
the  same  in  these  rules  as  in  the  Act. 
In  addition,  and  except  as  may  be  pro¬ 
vided  otherwise  in  these  rules: 

(a)  “Act”  means  the  Packers  and 
Stockyards  Act,  1921,  and  legislation 
supplementary  thereto  and  amendato¬ 
ry  thereof,  7  U.S.C.  181  et  seq.; 

(b)  “Department”  means  the  United 
States  Department  of  Agriculture; 

(c)  “Secretary”  means  the  Secretary 
of  Agriculture  of  the  United  States,  or 
any  officer  or  employee  of  the  Depart¬ 
ment  to  whom  authority  is  lawfully 
delegated  to  act  for  the  Secretary; 

(d)  “Judicial  Officer”  means  the  offi¬ 
cial  of  the  Department  delegated  au¬ 
thority  by  the  Secretary,  pursuant  to 
the  Act  of  April  4,  1940  (7  U.S.C.  450c- 
450g)  and  Reorganization  Plan  No.  2 
of  1953,  to  perform  the  function  in¬ 
volved  (see  7  CFR  2.35); 

(e)  "Agency”  means  those  divisions 
and  offices  of  the  Agricultural  Mar- 
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keting  Service  of  the  Department 
which  are  charged  with  administration 
of  the  Act; 

(f)  “Agency  Head”  means  the 
Deputy  Administrator,  Packers  and 
Stockyards,  Agricultural  Marketing 
Service,  of  the  Department,  or  any  of¬ 
ficer  or  employee  of  the  Agency  to 
whom  authority  is  lawfully  delegated 
to  act  for  the  Deputy  Administrator; 

(g)  “Hearing  Clerk”  means  the  Hear¬ 
ing  Clerk  of  the  Department  (see  7 
CPR  2.25(a)(3)); 

(h)  “Presiding  Officer”  means  any 
attorney  who  is  employed  in  the 
Office  of  the  General  Counsel  of  the 
Department  and  is  assigned  so  to  act 
in  a  reparation  proceeding; 

(i)  “Reparation  proceeding”  or  “Pro¬ 
ceeding”  means  a  proceeding  under 
the  Act  before  the  Secretary,  in  which 
an  order  for  the  payment  of  money  is 
claimed  and  in  which  the  Secretary  is 
not  a  party  of  record; 

(j)  “Complainant”  means  the  party 
who  files  a  complaint  and  claims  repa¬ 
ration,  or  on  whose  behalf  a  complaint 
is  filed  and  reparation  is  claimed,  in  a 
reparation  proceeding; 

(k)  “Respondent”  means  the  party 
against  whom  a  complaint  is  filed  and 
reparation  is  claimed,  in  a  reparation 
proceeding; 

(l)  "Docketing”  of  a  reparation  pro¬ 
ceeding  means  transmittal  of  papers  to 
the  Hearing  Clerk  and  assignment  of  a 
docket  number  as  provided  in  Rule  8, 
§  202.108,  of  these  rules; 

(m)  “Hearing”  means  that  part  of  a 
reparation  proceeding  which  involves 
the  submission  of  evidence  for  the 
record  and  means  either  an  oral  or  a 
written  hearing; 

(n)  “Report”  means  the  report  to 
the  Judicial  Officer  of  the  presiding 
officer’s  recommended  findings  of  fact 
and  conclusions  with  respect*  to  all  ma¬ 
terial  issues  of  fact,  law  or  discretion, 
as  well  as  the  reasons  or  basis  there¬ 
for,  and  order,  in  a  reparation  proceed¬ 
ing. 

§  202.103  Rule  3:  Beginning  a  reparation 
proceeding. 

(a)  Filing.  A  reparation  proceeding  is 
begun  by  filing  a  complaint.  Any  inter¬ 
ested  person  (including  any  agency  of 
a  state  or  territory  having  jurisdiction 
over  persons  subject  to  the  Act  in  such 
state  or  territory)  desiring  to  complain 
of  anything  done  or  omitted  to  be 
done  by  any  stockyard  owner,  market 
agency,  or  dealer  in  violation  of  the 
provisions  of  sections  304,  305,  306,  or 
307,  or  of  an  order  of  the  Secretary 
made  under  title  III,  of  the  Act,  may 
file  a  complaint  to  begin  a  reparation 
proceeding. 

(b)  Form.  The  complaint  must  be  in 
writing,  state  the  facts  of  the  matter 
complained  of,  identify  each  person 
complained  against  (respondent),  and 
identify  each  person  who  complains 
against  such  respondent  and  claims 


reparation  from  such  respondent.  It 
may  be  on  a  printed  form  supplied  by 
the  Agency,  or  may  be  a  formal  docu¬ 
ment,  or  may  be  a  letter,  mailgram,  or 
telegram.  It  may  be  typewritten  or 
handwritten.  If  -it  is  not  on  a  printed 
form  supplied  by  the  Agency,  the 
Agency  Head  may,  prior  to  docketing 
of  the  proceeding,  recommend  to  the 
complainant  that  an  amended  com¬ 
plaint  be  filed  on  such  a  printed  form. 

(c)  Contents  and  attachments.  So  far 
as  practicable,  the  complaint  should 
include  the  following  items  as  applica¬ 
ble: 

(1)  Date  and  place  where  the  alleged 
violation  occurred; 

(2)  Quantity  and  quality  of  the  live¬ 
stock  involved; 

(3)  Whether  a  sale  is  involved  and,  if 
so,  the  date,  sale  price,  and  amount  ac¬ 
tually  paid  and  received; 

(4)  Whether  a  consignment  is  in¬ 
volved  and,  if  so  the  date,  reported 
proceeds,  gross,  net; 

(5)  Amount  of  reparation  claimed, 
and  method  of  computation; 

(6)  Name  and  address  of  each  part¬ 
ner  or  member,  if  a  partnership  or 
joint  venture  is  involved; 

(7)  Name  and  address  of  each  person 
involved,  including  any  agent  repre¬ 
senting  the  complainant  or  the  re¬ 
spondent  in  the  transaction  involved; 

(8)  Other  material  facts,  including 
terms  of  contract;  and 

(9)  True  copies  of  all  available 
papers  relating  to  the  transaction 
complained  about,  including  shipping 
documents,  letters,  telegrams,  invoices, 
manifests,  accounts  of  sales,  and  spe¬ 
cial  contracts  or  agreements,  and 
checks  and  drafts.  If  it  appears  that 
any  such  item  has  been  omitted  from 
the  complaint,  the  Agency  Head  may, 
prior  to  docketing  of  the  proceeding, 
recommend  to  the  complainant  that 
such  item  be  supplied  by  written 
amendment  to  the  complaint. 

(d)  Where  to  file.  The  complaint 
should  be  transmitted  or  delivered  to 
any  area  office  of  the  Agency,  or  to 
the  headquarters  of  the  Agency  in 
Washington,  D.C.,  or  delivered  to  any 
full  time  employee  of  the  Agency. 

(e)  Time  for  filing.  The  complaint 
must  be  received  by  the  Department 
within  90  days  after  accrual  of  the 
cause  of  action  alleged  in  it.  If  a  com¬ 
plaint  is  transmitted  or  delivered  to  an 
office  of  the  Department,  it  shall  be 
deemed  to  be  received  by  the  Depart¬ 
ment  when  it  reaches  such  office.  If  a 
complaint  is  delivered  to  a  full  time 
employee  of  the  Agency,  it  shall  be 
deemed  to  be  received  by  the  Depart¬ 
ment  when  it  is  received  by  such  em¬ 
ployee. 

(f)  Amendment  The  complaint  may 
be  amended  at  any  time  prior  to  the 
close  of  an  oral  hearing  or  the  filing  of 
the  last  evidence  in  a  written  hearing, 
except  that: 

(1)  An  amendment  cannot  add  a  re¬ 
spondent  if  it  is  filed  more  than  90 


days  after  accrual  of  the  cause  of 
action  against  such  respondent; 

(2)  An  amendment  cannot  state  a 
new  and  different  cause  of  action  if  it 
is  filed  more  than  90  days  after  accru¬ 
al,  of  such  new  and  different  cause  of 
action;  and 

(3)  After  the  first  amendment,  or 
after  the  filing  of  an  answer  by  the  re¬ 
spondent,  an  amendment  may  not  be 
filed  without  the  written  consent  of 
the  respondent,  or  leave  of  the  presid¬ 
ing  officer,  or,  prior  to  docketing  of 
the  proceeding,  leave  of  the  Agency 
Head.  Any  such  amendment  must  be 
filed  in  writing  and  signed  by  the  com¬ 
plainant  or  the  attorney  or  representa¬ 
tive  of  the  complainant.  If  any  such 
amendment  is  filed  before  the  initial 
service  of  the  complaint  on  the  re¬ 
spondent,  it  shall  be  served  on  the  re¬ 
spondent  only  if  the  complaint  is 
served  as  provided  in  Rule  4(b), 
§  202.104(b).  If  any  such  amendment  is 
filed  after  such  service,  it  shall  be 
served  on  the  respondent  in  any  case. 

(g)  Withdrawal  At  any  time,  a  com¬ 
plainant  may  withdraw  a  complaint 
filed  by  or  on  behalf  of  the  same  com¬ 
plainant,  thus  terminating  the  repara¬ 
tion  proceeding  on  such  complaint 
unless  a  counterclaim  or  another  com¬ 
plaint  is  pending  therein.  If  a  com¬ 
plainant  fails  to  cooperate  with  the 
Secretary  in  the  disposition  of  the 
matter  complained  of,  such  complain¬ 
ant  may  be  presumed  to  desire  to 
withdraw  the  complaint  filed  by  or  on 
behalf  of  such  complainant,  after  serv¬ 
ice  on  the  parties  of  written  notice  of 
the  facts  of  such  failure  and  reason¬ 
able  opportunity  for  such  complainant 
to  state  whether  such  presumption  is 
correct. 

§  202.104  Rule  4:  Agency  action. 

(a)  Informal  disposition.  If  there  ap¬ 
pears  to  be  any  reasonable  ground  for 
doing  so,  the  Agency  Head  shall  inves¬ 
tigate  the  matter  complained  of.  If  the 
Agency  Head  reasonably  believes  that 
there  are  not  sufficient  facts  to  form 
the  basis  for  further  proceeding,  the 
matter  may  be  dropped,  without  prej¬ 
udice  to  subsequent  court  action  on 
the  same  cause  of  action;  if  it  is 
dropped,  the  person  filing  the  com¬ 
plaint  shall  be  informed.  If  the  state¬ 
ments  in  the  complaint,  and  informa¬ 
tion  obtained  in  the  investigation, 
seem  to  warrant  such  action,  the 
Agency  Head  may  make  an  effort  to 
obtain  the  consent  of  the  parties  to  an 
amicable  or  informal  adjustment  of 
the  matter  by  communication  with  the 
parties  or  their  attorneys  or  represen¬ 
tatives.  Such  communication  may  be 
written  or  oral  or  both. 

(b)  Service  of  complaint  If  the 
matter  is  not  disposed  of  as  provided 
in  paragraph  (a),  the  complaint,  to¬ 
gether  with  any  amendment  which 
has  been  filed,  shall  be  served  on  the 
respondent  with  a  notice  that  an 
answer  is  required. 


FEDERAL  REGISTER,  VOL  43,  NO.  136— FRIDAY,  JULY  14,  1978 


30512 


RULES  AND  REGULATIONS 


(c)  Service  of  report  of  investigation. 
A  report  prepared  by  the  Agency,  of 
its  investigation  of  the  matter  com¬ 
plained  of,  and  supplements  to  such  a 
report,  may  be  served  on  the  parties 
and  made  a  part  of  the  record  of  the 
proceeding.  Whether  such  a  report  or 
supplement  shall  be  prepared,  and 
whether  it  shall  be  served  on  the  par¬ 
ties  and  made  a  part  of  the  record,  and 
its  contents,  shall  be  in  the  discretion 
of  the  Agency  Head.  The  Judicial  Offi¬ 
cer  shall  consider  information  in  such 
a  report  or  supplement  as  part  of  the 
evidence  in  the  proceeding,  to  the 
extent  that  such  information  is  rele¬ 
vant  and  material  to  the  proceeding. 
Any  party  may  submit  evidence  in  re¬ 
buttal  of  such  information  as  is  pro¬ 
vided  generally  in  these  rules  for  the 
submission  of  evidence.  Oral  testimo¬ 
ny,  to  the  extent  credible,  shall  be 
given  greater  weight  as  evidence  than 
such  information. 

§202.105  Rule  5:  Filing;  time  for  filing; 
service. 

(a)  Filing;  number  of  copies.  Prior  to 
docketing  of  a  proceeding  under  these 
rules,  all  documents  and  papers  other 
than  the  initial  complaint,  filed  in  the 
proceeding,  shall  be  filed  with  the 
Agency.  After  such  docketing  of  a  pro¬ 
ceeding,  all  such  documents  and 
papers  shall  be  filed  with  the  hearing 
clerk.  Provided,  That  all  such  docu¬ 
ments  and  papers,  except  a  petition 
for  disqualification  of  a  presiding  offi¬ 
cer,  shall  be  filed  with  the  presiding 
officer  if  the  parties  have  been  served 
with  written  notice  to  do  so.  Each  such 
document  or  paper  shall  be  filed  in 
quadruplicate  with  an  extra  copy  for 
each  party  in  excess  of  two,  except  as 
otherwise  provided  in  these  rules.  Any 
document  or  paper  not  filed  in  the  re¬ 
quired  number  of  copies,  except  an  ini¬ 
tial  complaint,  may  be  returned  to  the 
party  filing  it. 

(b)  Effective  date  of  filing.  Any  docu¬ 
ment  or  paper  other  than  an  initial 
complaint,  filed  in  a  proceeding  under 
these  rules,  shall  be  deemed  to  be  filed 
at  the  time  when  it  reaches  the  head¬ 
quarters  of  the  Department  in  Wash¬ 
ington  D.C.,  or,  if  authorized  to  be 
filed  with  an  officer  or  employee  of 
the  Department  at  any  place  outside 
the  District  of  Columbia,  it  shall  be 
deemed  to  be  filed  at  the  time  when  it 
reaches  the  office  of  such  officer  or 
employee. 

(c)  Additional  time  for  filing.  The 
time  for  the  filing  of  any  document  or 
paper  other  than  an  initial  complaint, 
in  a  proceeding  under  these  rules,  may 
upon  request  be  extended  as  reason¬ 
able,  by  the  agency  head  prior  to  dock¬ 
eting  of  the  proceeding,  or  by  the  pre¬ 
siding  officer,  or  by  the  judicial  offi¬ 
cer;  notice  of  any  extension  of  time 
shall  be  served  on  all  parties.  After 
docketing  of  the  proceeding,  in  all  in¬ 
stances  in  which  time  permits,  notice 


of  a  request  for  extension  of  time  shall 
be  given  to  parties  other  than  the  one 
filing  such  request,  with  opportunity 
to  submit  views  concerning  the  re¬ 
quest. 

(d)  Computation  of  time.  Saturdays, 
Sundays,  and  Federal  holidays  shall 
be  included  in  computing  the  time  al¬ 
lowed  for  the  filing  of  any  document 
or  paper:  Provided,  That,  when  such 
time  expires  on  a  Saturday,  Sunday, 
or  Federal  holiday,  such  time  shall  be 
extended  to  include  the  next  following 
business  day. 

(e)  Service;  proof  of  service.  (1)  All 
documents  or  papers  required  under 
these  rules  to  be  served  in  a  proceed¬ 
ing,  prior  to  docketing  thereof,  shall 
be  served  by  the  agency  head.  After 
such  docketing,  all  such  documents  or 
papers  shall  be  served  by  the  hearing 
clerk,  except,  such  documents  or 
papers  as  the  presiding  officer  elects 
to  serve,  and  except  as  otherwise  pro¬ 
vided  in  these  rules  for  a  subpena.  Any 
other  employee  of  the  Department,  or 
a  U.S.  marshal  or  deputy  of  a  U.S. 
marshal,  may  serve  any  such  docu¬ 
ment  or  paper  at  the  request  of  the 
agency  head,  hearing  clerk,  or  presid¬ 
ing  officer. 

(2)  Service  of  any  such  document  or 
paper  shall  be  made  by  mailing  a  copy 
by  registered  or  certified  mail,  ad¬ 
dressed  to  the  person  to  be  served,  at 
such  person’s  last  known  residence, 
principal  office,  place  of  business,  or 
other  mailing  address,  or  to  the  attor¬ 
ney  or  representative  of  record  of  such 
person,  at  such  attorney’s  or  represen¬ 
tative’s  last  known  mailing  address: 
Provided,  That  if  the  document  or 
paper  is  not  a  complaint,  and  if  the 
copy,  sent  by  certified  or  registered 
mail,  is  returned  undelivered  because 
the  addressee  refused  or  failed  to 
accept  delivery,  service  shall  be  made 
by  remailing  it  by  regular  mail.  Proof 
of  such  service  shall  be  made  by  the 
return  post  office  receipt  in  the  case 
of  registered  or  certified  mail,  or  by 
the  certificate  of  the  person  who 
mailed  the  matter  by  regular  mail, 
except  as  otherwise  provided  in  these 
rules  for  a  subpena.  The  proof  of  serv¬ 
ice  shall  be  filed  as  a  part  of  the 
record  in  the  proceeding. 

(3)  In  the  alternative,  service  of  any 
such  document  or  paper  may  be  made 
either:  (i)  By  delivering  a  copy  to  the 
individual  to  be  served,  or  to  a  member 
of  the  partnership  to  be  served,  or  to 
the  president  or  other  executive  offi¬ 
cer  or  any  director  of  the  corporation 
or  association  to  be  served,  or  to  the 
attorney  or  representative  of  record  of 
such  person  to  be  served;  or  (ii)  by 
leaving  a  copy  at  the  residence  of  such 
individual,  or  the  principal  office  or 
place  of  business  of  such  individual, 
partnership,  corporation,  or  associ¬ 
ation,  or  the  residence,  principal 
office,  or  place  of  business  of  the  at¬ 
torney  or  representative  of  record  of 


such  person  to  be  served,  notwith¬ 
standing  what  is  provided  above  in 
paragraph  (e)(2)  of  this  section.  Proof 
of  such  service  shall  be  made  by  the 
certificate  of  the  person  who  actually 
delivered  or  left  the  copy,  except  as 
otherwise  provided  in  these  rules  for  a 
subpena.  The  proof  of  service  shall  be 
filed  as  a  part  of  the  record  in  the  pro¬ 
ceeding. 

(4)  Any  order  of  a  presiding  officer 
which  is  made  on  the  record  at  an  oral 
hearing  and  shown  in  the  transcript 
thereof,  shall  be  deemed  to  be  served 
on  all  parties  present  or  represented  at 
such  oral  hearing,  notwithstanding 
what  is  provided  above  in  paragraph 
(e)  (1)  through  (3)  of  this  section. 

(f)  Service  by  parties.  If  any  party 
files  any  document  or  paper  other 
than  a  complaint,  and  certifies  on  it 
that  such  party  has  mailed  a  copy  of  it 
to  any  other  party  or  to  counsel  or 
representative  of  record  for  any  other 
party,  it  shall  be  presumed  to  have 
been  served  on  such  other  party,  and 
the  number  of  copies  of  it  required  to 
be  filed  shall  be  reduced  by  the 
number  of  copies  of  it  so  presumed  to 
have  been  served,  notwithstanding  any 
contrary  provision  in  paragraph  (a)  or 
(e)  of  this  section. 

§  202.106  Rule  6:  Answer. 

(a)  Filing  and  service.  Within  20 
days  after  service  on  a  respondent,  of 
a  complaint  or  amendment  of  a  com¬ 
plaint,  such  person  shall  file  an 
answer  in  writing,  signed  by  such 
person  or  by  the  attorney  or  repre¬ 
sentative  of  such  person.  If  a  respon¬ 
dent  desires  an  oral  hearing,  a  request 
for  it  should  be  included  with  the 
answer  of  such  person.  If  any  answer 
or  amended  answer  is  filed,  it  shall  be 
served  on  the  complainant. 

(b)  Required  contents.  If  a  respon¬ 
dent  desires  to  make  a  defense,  the 
answer  of  such  person  shall  contain  a 
precise  statement  of  the  facts  which 
constitute  the  grounds  of  defense,  and 
shall  specifically  admit,  deny,  or  ex¬ 
plain  each  of  the  allegations  of  the 
complaint,  except  that,  if  the  respon¬ 
dent  is  without  knowledge,  such 
answer  shall  state  that.  If  a  respon¬ 
dent  does  not  desire  to  make  a  de¬ 
fense,  the  answer  of  such  person  shall 
contain  an  admission  of  all  the  allega¬ 
tions  of  the  complaint,  or  an  admis¬ 
sion  of  liability  to  the  complainant  in 
the  full  amount  claimed  by  the  com¬ 
plainant  as  reparation,  or  both.  An 
answer  may  be  stricken  for  failure  to 
comply  with  these  requirements; 
notice  of  an  order  so  striking  an 
answer  shall  be  served  on  the  parties; 
within  20  days  after  service  on  a  re¬ 
spondent  of  such  a  notice,  such  person 
shall  file  an  answer  which  complies 
with  these  requirements. 

(c)  Setoff,  counterclaim  or  cross¬ 
claim.  The  answer  may  assert  a  setoff, 
counterclaim,  or  cross-claim,  or  any 
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combination  thereof.  No  counterclaim 
or  cross-claim  shall  be  considered 
unless  it  is  based  on  a  violation  for 
which  the  act  authorizes  reparation  to 
be  ordered  to  be  paid,  and  filed  within 
90  days  after  accrual  of  the  cause  of 
action  alleged  therein:  Provided,  That 
a  counterclaim  not  filed  within  such 
time  limit  may  be  considered  if  based 
on  a  transaction  complained  of  in  the 
complaint.  Any  cross-claim  asserted 
against  a  co-respondent,  based  on  a 
violation  for  which  the  act  authorizes 
reparation  to  be  ordered  to  be  paid, 
and  filed  within  90  days  after  accrual 
of  the  cause  of  action  alleged  therein, 
shall  be  served  on  such  person  as  a 
complaint;  within  20  days  after  such 
service,  such  person  shall  file  an 
answer  thereto  in  compliance  with  the 
above  requirements  for  an  answer  to  a 
complaint. 

(d)  Failure  to  file.  If  a  respondent 
fails  to  file  an  answer  as  required 
above,  such  persons  shall  be  deemed  to 
have  admitted  all  the  allegations  of 
the  complaint  or  cross-claim  against 
such  person,  and  to  have  consented  to 
the  issuance  of  a  final  order  in  the 
proceeding,  based  on  all  evidence  in 
the  record.  For  this  purpose,  the  evi¬ 
dence  in  the  record  may  include  infor¬ 
mation  contained  in  a  report  of  inves¬ 
tigation  made  a  part  of  the  record  pur¬ 
suant  to  rule  4(c),  §  202.104(c),  and  evi¬ 
dence  received  in  a  hearing,  oral  or 
written,  held  subsequent  to  the  expira¬ 
tion  of  the  time  for  filing  such  answer, 
but  shall  not  be  limited  to  such  infor¬ 
mation  and  evidence.  Such  a  respon¬ 
dent  shall  not  be  entitled  to  service 
provided  in  these  rules,  of  any  notice 
or  document  except  the  final  order  in 
the  proceeding. 

§202.107  Rule  7:  Reply. 

(a)  Filing  and  service.  If  the  answer 
asserts  a  counterclaim  or  a  setoff,  the 
complainant  may  file  a  reply  in  writ¬ 
ing  within  10  days  after  service  of  the 
answer  on  such  person.  If  any  reply  or 
amended  reply  is  filed,  it  shall  be 
served  on  the  respondent. 

(b)  Contents.  The  reply  shall  be  con¬ 
fined  strictly  to  the  matters  alleged  in 
the  counterclaim  or  setoff  asserted  in 
the  answer.  It  shall  contain  a  precise 
statement  of  the  facts  which  consti¬ 
tute  the  grounds  of  defense  to  the 
counterclaim  or  setoff  and  shall  spe¬ 
cifically  admit,  deny,  or  explain  each 
of  the  allegations  of  the  answer  consti¬ 
tuting  such  counterclaim  or  setoff, 
except  that,  if  the  complainant  is 
without  knowledge,  the  reply  shall 
state  that. 

(c)  Failure  to  file.  If  no  reply  is  filed, 
the  allegations  of  the  answer  shall  be 
regarded  as  denied. 

§202.108  Rule  8:  Docketing  of  proceeding. 

Promptly  following  receipt  of  the 
answer,  or  the  reply  (if  the  answer  as¬ 
serts  a  counterclaim  or  a  setoff),  or 


following  the  expiration  of  the  period 
of  time  prescribed  above  for  the  filing 
of  the  answer  or  of  the  reply,  the 
agency  head  shall  transmit  all  of  the 
papers  which  have  been  filed  in  the 
proceeding  (including  the  investiga¬ 
tion  report  if  any  has  been  served  on 
the  parties)  to  the  hearing  clerk,  who 
shall  assign  a  docket  number  to  the 
proceeding.  Thereafter  the  proceeding 
shall  be  referred  to  by  such  number. 
The  hearing  clerk  shall  promptly 
transmit  all  such  papers  to  the  Office 
of  the  General  Counsel  for  assignment 
of  a  presiding  officer. 

§  202.109  Rule  9:  Depositions. 

(a)  Application.  Any  party  may  file 
an  application  for  an  order  for  the 
taking  of  testimony  by  deposition,  at 
any  time  after  docketing  of  a  proceed¬ 
ing  and  before  the  close  of  an  oral 
hearing  or  the  filing  of  such  party’s 
evidence  in  a  written  hearing  therein. 
The  application  shall  set  forth:  (1) 
The  name  and  address  of  the  proposed 
deponent;  (2)  the  name  and  address  of 
the  person  (referred  to  in  this  section 
as  the  “officer”)  before  whom  the  pro¬ 
posed  examination  is  to  be  made;  (3) 
the  reasons  why  such  deposition 
should  be  taken,  which  must  show 
that  it  may  be  able  to  be  used  as  set 
forth  in  paragraph  (i)  of  this  section; 

(4)  whether  the  proposed  examination 
is  to  be  on  interrogatories  or  oral;  and 

(5)  if  oral,  a  suggested  time  and  place 
where  the  proposed  examination  is  to 
be  made.  The  application  shall  be  in 
writing  unless  it  is  made  orally  on  the 
record  at  an  oral  hearing. 

(b)  Response;  service.  If  any  such  ap¬ 
plication  is  made  orally  on  the  record 
at  an  oral  hearing,  each  party  other 
than  the  applicant,  present  at  such 
hearing,  may  respond  to  it  orally.  If 
any  such  application  is  in  writing  it 
shall  be  served  on  each  party  other 
than  the  applicant,  and  each  such 
other  party  shall  have  not  less  than  10 
days,  from  the  date  of  service  on  such 
party  of  the  application,  to  file  a  writ¬ 
ten  response  to  it. 

(c)  Interrogatories  ( written  ques¬ 
tions).  The  presiding  officer  may 
direct,  or  the  parties  may  agree,  that 
the  deposition,  if  taken,  shall  be  taken 
by  means  of  interrogatories.  If  the 
presiding  officer  finds,  upon  the  pro¬ 
test  of  a  party  to  the  proceeding,  that 
such  party  has  a  principal  place  of 
business  or  residence  more  than  100 
miles  from  the  place  of  the  examina¬ 
tion  and  that  it  would  constitute  an 
undue  hardship  on  such  party  to  be 
present  or  represented  at  an  oral  ex¬ 
amination  at  such  place,  the  deposi¬ 
tion,  if  taken,  shall  be  taken  by  means 
of  interrogatories.  In  any  such  case 
the  presiding  officer  shall  state  on  the 
record  at  the  oral  hearing  that,  or 
shall  serve  the  parties  with  notice 
that,  the  deposition,  if  taken,  shall  be 
taken  by  means  of  interrogatories,  and 


the  applicant  shall  be  given  not  less 
than  10  days  to  file  interrogatories  in 
writing.  Thereafter,  if  the  applicant 
does  not  timely  file  such  interrogator¬ 
ies,  the  application  may  be  denied.  If 
the  applicant  timely  files  such  interro¬ 
gatories,  they  shall  promptly  be  served 
on  the  other  parties  to  the  proceeding, 
and  the  other  parties  shall  be  given 
not  less  than  10  days,  from  the  respec¬ 
tive  dates  of  service  of  such  interroga¬ 
tories  on  them,  to  file  cross-interroga¬ 
tories  in  writing.  If  any  such  cross-in¬ 
terrogatories  are  timely  filed,  they 
shall  promptly  be  served  on  all  parties 
other  than  the  party  filing  them.  If 
the  examination  will  be  oral,  parties 
who  will  not  be  present  or  represented 
at  it  may  file  interrogatories  in  writing 
with  the  officer  prior  to  the  time  for 
the  examination. 

(d)  Order.  The  presiding  officer,  if 
satisfied  that  good  cause  for  taking 
the  deposition  is  present,  may  order 
its  taking.  The  order  shall  be  served 
on  the  parties  and  shall  include:  (1) 
The  name  and  address  of  the  officer 
before  whom  the  examination  is  to  be 
made;  (2)  the  name  of  the  deponent; 
(3)  whether  the  examination  will  be 
oral  or  on  interrogatories;  and  (4)  if 
the  examination  will  be  oral,  the  time, 
which  shall  be  not  less  than  10  days 
after  the  issuance  of  the  order,  and 
place.  If  the  examination  will  be  on  in¬ 
terrogatories,  the  interrogatories  and 
cross-interrogatories  previously  filed 
by  the  parties  shall  be  served  on  the 
officer  at  the  same  time,  and  the  order 
shall  prescribe  a  reasonable  time  limit 
within  which  the  examination  shall  be 
made.  The  officer,  time,  and  place 
need  not  be  the  same  as  those  suggest¬ 
ed  in  the  application. 

(e)  Qualifications  of  officer.  No  dep¬ 
osition  shall  be  made  except  before  an 
officer  authorized  by  the  law  of  the 
United  States  or  by  the  law  of  the 
place  of  the  examination  to  administer 
oaths,  or  before  an  officer  authorized 
by  the  Secretary  to  administer  oaths, 
or  before  the  presiding  officer.  No  dep¬ 
osition  shall  be  made  before  an  officer 
who  is  a  relative  (within  the  third 
degree  by  blood  or  marriage),  employ¬ 
ee,  attorney,  or  representative  of  any 
party  (or  an  employee  of  an  attorney 
or  representative  of  any  party),  or  who 
is  financially  interested  in  the  result 
of  the  proceeding. 

(f)  Procedure  on  examination.  The 
deponent  shall  be  examined  under 
oath  or  affirmation,  and  the  testimony 
of  the  deponent  shall  be  recorded  by 
the  officer,  or  by  some  person  under 
the  direction  and  in  the  presence  of 
the  officer.  If  the  examination  is  on 
interrogatories,  they  shall  be  pro¬ 
pounded  by  the  officer.  If  the  exami¬ 
nation  is  oral,  the  deponent  shall  be 
examined  first  by  the  party  at  whose 
instance  the  deposition  is  taken,  or  the 
representative  of  such  party,  and  shall 
be  subject  to  cross-examination  by  any 
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other  party  or  the  representative 
thereof  who  is  present  at  the  examina¬ 
tion;  the  officer  shall  propound  any 
interrogatories  filed  with  the  officer 
by  parties  not  present  or  represented 
at  the  examination. 

(g)  Certification  and  filing  by  offi¬ 
cer.  The  officer  shall  certify  on  the 
transcript  that  the  deponent  was  duly 
sworn  by  the  officer  and  that  the  tran¬ 
script  is  a  true  record  of  the  depo¬ 
nent’s  testimony,  with  such  exceptions 
as  the  certificate  shall  specify.  The  of¬ 
ficer  shall  then  securely  seal  the  tran¬ 
script,  together  with  three  copies  of 
the  transcript,  with  an  extra  copy  for 
each  party  in  excess  of  two,  in  an  en¬ 
velope,  and  mail  the  same  by  regis¬ 
tered  or  certified  mail  to  the  presiding 
officer. 

(h)  Service;  correction.  After  the 
transcript  is  received  by  the  presiding 
officer,  it  shall  promptly  be  served  on 
all  parties.  Any  party,  within  10  days 
after  such  service,  may  file  a  written 
motion  proposing  corrections  to  the 
transcript.  Any  such  motion  shall  be 
served  on  each  party  other  than  the 
one  filing  it,  who  shall  have  10  days  to 
file  a  written  response  to  it.  Any  such 
response  shall  be  served  on  each  party 
other  than  the  one  filing  it.  Such  doc¬ 
uments,  if  filed,  shall  be  a  part  of  the 
record  of  the  proceeding  if  any  portion 
of  the  transcript  is  made  a  part  of  the 
record.  All  portions  of  the  transcript 
which  are  not  referred  to  in  any  such 
motion  shall  be  presumed  to  be  accu¬ 
rate  except  for  obvious  typographical 
errors. 

(i)  Use.  If  a  written  hearing  is  held,  a 
transcript,  of  a  deposition  ordered  and 
taken  in  accord  with  the  provisions  of 
this  section,  may  be  made  a  part  of 
the  record  as  evidence  by  any  party, 
by  written  motion  filed  with  such 
party’s  evidence.  If  an  oral  hearing  is 
held,  except  as  otherwise  provided  in 
these  rules,  such  a  transcript  may  be 
made  a  part  of  the  record  as  evidence, 
on  written  motion  filed  by  any  party, 
or  oral  motion  of  any  party  made  at 
the  oral  hearing,  if  no  party  objects 
after  reasonable  notice  and  opportuni¬ 
ty  to  do  so,  or  if  the  presiding  officer 
finds  that  the  evidence  is  otherwise 
admissible  and:  (1)  That  the  witness  is 
dead;  (2)  that  the  witness  is  unable  to 
attend  or  testify  for  any  good  reason 
including  age,  sickness,  infirmity,  or 
imprisonment;  (3)  that  the  party  of¬ 
fering  the  transcript  has  tried  without 
success  to  procure  the  attendance  of 
the  witness  by  subpena;  or  (4)  that 
such  exceptional  circumstances  exist 
as  to  make  it  desirable,  in  the  interests 
of  justice  and  with  due  regard  to  the 
importance  of  presenting  the  testimo¬ 
ny  orally  before  the  presiding  officer, 
to  allow  the  transcript  to  be  used.  If 
any  portion  of  a  transcript  of  a  deposi¬ 
tion  is  made  a  part  of  the  record  as 
evidence  on  motion  of  any  party,  any 
other  party  may  make  a  part  of  the 


record  as  evidence  the  remainder,  or 
any  other  portion,  of  the  transcript. 

(j)  Expenses.  Fees  and  reimburse¬ 
ments  payable  to  an  officer  taking  a 
deposition,  or  other  person  recording 
the  testimony  therein,  shall  be  paid  by 
the  party  at  whose  instance  the  depo¬ 
sition  is  taken. 

(k)  Subpenas.  No  subpena  can  issue, 
to  compel  attendance,  testimony,  or 
production  of  documentary  evidence, 
at  an  examination  under  this  rule  9. 

(l)  Agreement  of  parties.  In  any  case, 
any  transcript  of  any  deposition,  or 
any  part  of  such  a  transcript,  may  be 
made  a  part  of  the  record  as  evidence 
by  agreement  of  the  parties  other 
than  a  party  failing  to  file  an  answer 
as  required  in  these  rules. 

§  202.110  Rule  10:  Prehearing  conference. 

(a)  The  presiding  officer,  at  any  time 
prior  to  the  commencement  of  the 
hearing,  may  request  the  parties  or 
their  counsel  to  appear  at  a  confer¬ 
ence  before  the  presiding  officer  to 
consider:  (1)  the  simplification  of 
issues;  (2)  the  necessity  of  amend¬ 
ments  to  pleadings;  (3)  the  possibility 
of  obtaining  stipulations  of  fact  and  of 
the  authenticity,  accuracy,  and  admis¬ 
sibility  of  documents,  which  will  avoid 
unnecessary  proof;  (4)  the  limitation 
of  the  number  of  expert  or  other  wit¬ 
nesses;  (5)  the  negotiation,  compro¬ 
mise,  or  settlement  of  issues;  (6)  the 
exchange  of  copies  of  proposed  exhib¬ 
its;  (7)  the  identification  of  documents 
or  matters  of  which  official  notice 
may  be  requested;  (8)  a  schedule  to  be 
followed  by  the  parties  for  completion 
of  the  actions  decided  at  the  confer¬ 
ence;  or  (9)  such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  proceeding.  No  transcript  of  such 
a  conference  shall  be  made,  but  the 
presiding  officer  shall  prepare  and  file 
for  the  record  a  written  summary  if 
any  action  is  taken  at  the  conference, 
which  shall  incorporate  any  written 
stipulations  or  agreements  made  by 
the  parties  at  the  conference  or  as  a 
result  of  the  conference. 

(b)  If  the  circumstances  are  such 
that  appearance  at  a  conference  is  im¬ 
practicable,  the  presiding  officer  may 
conduct  such  a  conference  by  tele¬ 
phone  conference  call,  or  request  the 
parties  to  correspond  with  the  presid¬ 
ing  officer  for  the  purpose  cf  accom¬ 
plishing  any  of  the  objects  set  forth  in 
this  rule  10.  The  presiding  officer 
shall  forward  copies  of  letters  and  doc¬ 
uments  to  the  parties  as  the  circum¬ 
stances  require.  Correspondence  in 
such  negotiations  shall  not  be  a  part 
of  the  record,  but  the  presiding  officer 
shall  submit  a  written  summary  for 
the  record  if  any  action  is  taken. 

§202.111  Rule  11:  Hearing,  oral  or  writ¬ 
ten. 

(a)  When  held.  A  hearing,  oral  or 
written,  shall  be  held  unless  (1)  each 


respondent  admits  or  is  deemed  to 
admit  sufficient  allegations  of  the 
complaint  to  support  the  full  amount 
claimed  by  the  complainant  as  repara¬ 
tion;  (2)  each  respondent  admits  liabil¬ 
ity  to  the  complainant  in  the  full 
amount  claimed  by  the  complainant  as 
reparation;  (3)  before  a  hearing  has 
been  completed  the  parties  agree  in 
writing  that  the  proceeding  may  be  de¬ 
cided  on  the  basis  of  the  record  as  it 
stands  at  the  time  such  agreement  is 
filed;  or  (4)  before  a  hearing  has  been 
completed  the  parties  settle  their  dis¬ 
pute  or  the  complainant  withdraws 
the  complaint. 

(b)  Whether  oral  or  written.  The 
hearing  provided  for  in  paragraph  (a) 
of  this  section  shall  be  oral  if  (1)  any 
respondent  files  a  written  request  for 
an  oral  hearing  with  such  respondent’s 
answer,  or  (2)  any  complainant  files  a 
written  request  for  an  oral  hearing  on 
or  before  the  10th  day  after  service  on 
such  complainant  of  notice  that  no  re¬ 
spondent  has  timely  requested  an  oral 
hearing,  or  (3)  the  presiding  officer  de¬ 
cides  at  any  time  prior  to  submission 
of  the  report  that  the  hearing  should 
be  oral.  The  hearing  shall  be  written  if 
not  oral. 

Cc)  Withdrawal  of  request  If  a  party 
has  timely  filed  a  request  for  oral 
hearing,  such  party  may  withdraw 
such  request  at  any  time  prior  to  com¬ 
pletion  of  an  oral  hearing.  If  such  a 
withdrawal  leaves  no  pending  request 
for  oral  hearing  in  the  proceeding,  and 
if  the  presiding  officer  has  not  decided 
that  the  hearing  should  be  oral,  each 
other  party  shall  be  served  with  notice 
of  this  and  shall  be  given  10  days  to 
request  an  oral  hearing.  If  any  party 
files  a  request  for  oral  hearing  in  such 
time,  the  hearing  shall  be  oral. 

(d)  Presiding  officer's  recommenda¬ 
tion.  The  presiding  officer  may  recom¬ 
mend  voluntary  withdrawal  of  a  re¬ 
quest  for  oral  hearing,  timely  filed. 
Declining  to  make  such  withdrawal 
shall  not  affect  the  rights  or  interests 
of  any  party. 

(e)  Representation.  Any  party  may 
appear  in  an  oral  hearing,  or  file  evi¬ 
dence  in  a  written  hearing,  in  person 
or  by  counsel  or  other  representative. 
For  unethical  or  contumacious  con¬ 
duct  in  or  in  connection  with  a  pro¬ 
ceeding,  the  presiding  officer  may  pre¬ 
clude  a  person  from  further  acting  as 
attorney  or  representative  for  any 
party  to  the  proceeding;  any  such 
order  of  the  presiding  officer  shall  be 
served  on  the  parties;  an  appeal  to  the 
judicial  officer  may  be  taken  from  any 
such  order  immediately. 

§  202.112  Rule  12:  Oral  hearing. 

(a)  Time  and  place.  If  and  when  the 
proceeding  has  reached  the  stage 
where  an  oral  hearing  is  to  be  held, 
the  presiding  officer  shall  set  a  time 
and  place  for  oral  hearing,  giving  care¬ 
ful  consideration  to  the  convenience  of 
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the  parties.  The  place  shall  be  set  in 
accordance  with  subsections  (e)  and  (f) 
of  section  407  of  the  act,  if  applicable. 
In  essence,  under  those  subsections,  if 
the  complainant  and  the  respondent, 
or  all  parties  if  there  are  more  than 
two,  have  their  principal  places  of 
business  or  residence  within  a  single 
unit  of  local  government,  a  single  geo¬ 
graphic  area  within  a  State,  or  a  single 
State,  the  oral  hearing  is  to  be  held  as 
near  as  possible  to  such  places  of  busi¬ 
ness  or  residence,  depending  of  course 
on  the  availability  of  a  courtroom  or 
other  appropriate  hearing  room;  how¬ 
ever,  if  the  parties  have  such  places  of 
business  or  residence  distant  from 
each  others’,  then  those  subsections 
are  not  applicable. 

(b)  Notice.  A  notice  stating  the  time 
and  place  of  oral  hearing  shall  be 
served  on  each  party  prior  to  such 
time.  If  any  change  is  made  in  the 
time  or  place  of  the  oral  hearing,  a 
notice  of  such  change  shall  be  served 
on  each  party  prior  to  the  time  of  the 
oral  hearing  as  changed,  unless  the 
change  is  made  during  the  course  of 
an  oral  hearing  and  shown  in  the  tran¬ 
script.  Any  party  may  waive  such 
notice,  in  writing,  or  orally  on  the 
record  at  an  oral  hearing  and  shown  in 
the  transcript. 

(c)  Failure  to  appear.  If  any  party  to 
the  proceeding,  after  being  duly  noti¬ 
fied,  fails  to  appear  at  the  oral  hearing 
in  person  or  by  counsel  or  other  repre¬ 
sentative,  such  party  shall  be  deemed 
to  have  waived  the  right  to  add  any 
further  evidence  to  the  record  in  the 
proceeding,  or  to  object  to  the  admis¬ 
sion  of  any  evidence;  if  the  parties 
who  are  present  are  all  adverse  to  such 
party,  they  shall  have  an  election  to 
present  evidence,  in  whole  or  in  part, 
in  the  form  of  oral  testimony  before 
the  presiding  officer,  affidavits,  or  de¬ 
positions. 

(d)  Order  of  proceeding.  Complain¬ 
ant  shall  proceed  first,  if  present  at 
the  commencement  of  the  oral  hear¬ 
ing. 

(e)  Evidence.— (.  1)  In  general  The 
testimony  of  witnesses  at  an  oral  hear¬ 
ing  shall  be  on  oath  or  affirmation 
and  subject  to  cross-examination.  Any 
witness  other  than  a  party  may  be  ex¬ 
amined  separately  and  apart  from  all 
other  witnesses,  in  the  discretion  of 
the  presiding  officer.  The  presiding  of¬ 
ficer  shall  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly  rep¬ 
etitious,  or  which  is  not  of  the  sort  on 
which  responsible  persons  are  accus¬ 
tomed  to  rely,  insofar  as  practicable. 

(2)  Objections.  If  a  party  objects  to 
the  admission  of  any  evidence  or  to 
the  limitation  of  the  scope  of  any  ex¬ 
amination  or  cross-examination  or  to 
any  other  ruling  of  the  presiding  offi¬ 
cer,  such  party  shall  state  briefly  the 
grounds  of  such  objection,  and  the 
presiding  officer  shall  rule  on  it.  The 
transcript  shall  include  argument  or 
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debates  thereon,  except  as  ordered  by 
the  presiding  officer,  and  shall  include 
the  ruling  of  the  presiding  officer.  Ob¬ 
jections  not  made  before  the  presiding 
officer  may  not  subsequently  be  relied 
on  in  the  proceeding. 

(3)  Offer  of  proof.  Whenever  evi¬ 
dence  is  excluded  by  the  presiding  of¬ 
ficer,  the  party  offering  such  evidence 
may  make  an  offer  of  proof.  The  offer 
of  proof  shall  consist  of  a  brief  state¬ 
ment,  which  shall  be  included  in  the 
transcript,  describing  the  evidence  ex¬ 
cluded.  If  the  evidence  consists  of  a 
brief  oral  statement,  it  shall  be  includ¬ 
ed  in  full  in  the  transcript.  If  the  evi¬ 
dence  consists  of  an  exhibit,  it  shall  be 
marked  for  identification  and  inserted 
in  the  record.  In  either  such  event,  if 
the  judicial  officer  decides  that  the 
presiding  officer’s  ruling  in  excluding 
the  evidence  was  erroneous  and  preju¬ 
dicial,  such  evidence  shall  be  consid¬ 
ered  a  part  of  the  record.  If  the  taking 
of  such  evidence  will  consume  a  con¬ 
siderable  length  of  time  at  the  hear¬ 
ing,  the  presiding  officer  shall  not 
allow  the  insertion  of  such  evidence  in 
full  and,  if  the  judicial  officer  decides 
that  the  presiding  officer’s  ruling  in 
excluding  the  evidence  was  erroneous 
and  prejudicial,  the  hearing  shall  be 
reopened  to  permit  the  taking  of  such 
evidence. 

(4)  Depositions  and  affidavits. 
Except  as  is  otherwise  provided  in 
these  rules,  admission  of  the  deposi¬ 
tion  of  any  witness  shall  be  subject  to 
the  provisions  of  rule  9,  §  202.109,  and 
affidavits,  and  statements  under  pen¬ 
alty  of  perjury  as  provided  in  28  U.S.C. 
1746,  Pub.  L.  94-550,  may  be  admitted 
only  if  the  evidence  is  otherwise  ad¬ 
missible  and  no  party  objects. 

(5)  Department  records.  A  true  copy 
of  any  written  entry  in  any  record  of 
the  Department,  made  by  an  officer  or 
employee  thereof  in  the  course  of  the 
official  duty  of  such  officer  or  employ¬ 
ee,  and  relevant  to  the  issues  involved 
in  the  hearing,  shall  be  admissible  as 
prima  facie  evidence  of  the  facts 
stated  therein,  without  the  production 
.of  such  officer  or  employee. 

(6)  Exhibits,  (i)  For  each  exhibit  of¬ 
fered  by  a  party,  copies  in  addition  to 
the  original  shall  be  filed  with  the  pre¬ 
siding  officer  for  the  use  of  all  other 
parties  to  the  proceeding,  except 
where  the  presiding  officer  finds  that 
the  furnishing  of  copies  is  impractica¬ 
ble.  The  presiding  officer  shall  tell  the 
parties  the  number  of  copies  required 
to  be  filed,  make  the  proper  distribu¬ 
tion  of  the  copies,  and  have  this  noted 
on  the  record. 

<ii)  If  the  testimony  of  a  witness 
refers  to  any  document,  the  presiding 
officer  shall  determine  whether  it 
shall  be  produced  at  the  hearing  and 
made  a  part  of  the  record  as  an  exhib¬ 
it,  or  whether  it  shall  be  incorporated 
in  the  record  by  reference. 

(iii)  If  relevant  and  material  matter 
is  embraced  in  a  document  containing 
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irrelevant  or  immaterial  matter,  such 
irrelevant  or  immaterial  matter  shall 
be  designated  by  the  party  offering 
the  document  in  evidence,  and  shall  be 
segregated  and  excluded,  insofar  as 
practicable. 

(f)  Subpenas— (.  1)  Issuance.  The  at¬ 
tendance  and  testimony  of  witnesses 
and  the  production  of  documentary 
evidence,  from  any  place  in  the  United 
States,  on  behalf  of  any  party  to  the 
proceeding,  may  be  required  by  sub- 
pena  at  any  designated  place  for  oral 
hearing.  Subpenas  may  be  issued  by 
the  presiding  officer,  on  a  written  ap¬ 
plication  filed  by  a  party,  showing  the 
grounds  and  necessity  thereof,  and, 
with  respect  to  subpenas  for  the  pro¬ 
duction  of  documentary  evidence, 
showing  their  competency,  relevancy, 
and  materiality  and  the  necessity  for 
their  production.  Subpenas  may  be 
issued  on  the  motion  of  the  presiding 
officer. 

(2)  Service;  proof  of  service.  A  sub- 
pena  may  be  served  by  any  natural 
person  over  the  age  of  18  years.  The 
party  at  whose  instance  a  subpena  is 
issued  shall  be  responsible  for  serving 
it,  however,  at  the  request  of  such 
party  the  Secretary  will  attempt  to 
serve  it.  Service  and  proof  of  service 
shall  be  made  in  the  same  manner  as 
provided  in  rule  5,  §202.105,  except 
that,  if  the  person  who  delivers  or 
mails  a  subpena  is  not  an  employee  of 
the  Department  or  a  U.S.  Marshal  or 
deputy  of  a  U.S.  Marshal,  proof  of 
service  shall  be  on  the  affidavit  of 
such  person,  or  statement  of  such 
person  under  penalty  of  perjury  as 
provided  in  28  U.S.C.  1746,  Pub.  L.  94- 
550. 

(g)  Oral  argument  The  presiding  of¬ 
ficer  shall  permit  oral  argument  by 
the  parties  or  their  counsel  who  are 
present  at  an  oral  hearing,  but  may 
limit  such  argument  to  any  extent 
that  the  presiding  officer  finds  neces¬ 
sary  for  the  expeditious  or  proper  dis¬ 
position  of  the  case. 

(h)  Copies  of  transcript  Parties  to 
the  proceeding  who  desire  copies  of 
the  transcript  of  the  oral  hearing  may 
make  arrangements  with  the  reporter, 
who  will  furnish  and  deliver  such 
copies  direct  to  such  parties,  upon  re¬ 
ceipt  from  such  parties  of  payment  for 
them,  at  the  rate  per  page  provided  by 
the  contract  between  the  reporter  and 
the  Department  for  such  reporting 
service. 

(i)  Filing,  and  examiner’s  certificate, 
of  the  transcript  As  soon  as  practica¬ 
ble  after  the  close  of  the  oral  hearing, 
the  reporter  shall  transmit  to  the  pre¬ 
siding  officer  the  original  transcript  of 
the  testimony,  and  as  many  copies  of 
the  transcript  as  may  be  required  by 
paragraph  (j)  of  this  section  for  the 
area  offices  of  the  Agency  and  as  may 
be  required  for  the  Washington  office 
of  the  Agency.  At  the  same  time  the 
reporter  shall  also  transmit  a  copy  of 
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the  transcript  to  each  party  who  shall 
have  arranged  and  paid  for  it,  as  pro¬ 
vided  in  paragraph  (h)  of  this  section. 
Upon  receipt  of  the  transcript,  the 
presiding  officer  shall  attach  to  the 
original  transcript  a  certificate  stating 
that,  to  the  best  of  the  presiding  offi¬ 
cer’s  knowledge  and  belief,  the  tran¬ 
script  is  a  true,  correct,  and  complete 
transcript  of  the  testimony  given  at 
the  hearing  and  that  the  exhibits 
mentioned  in  it  are  all  the  exhibits  re¬ 
ceived  in  evidence  at  the  hearing,  with 
such  exceptions  as  the  certificate  shall 
specify.  Such  certificate  shall  be 
served  on  each  party  and  a  copy  there¬ 
of  shall  be  attached  to  each  copy  of 
the  transcript  received  by  the  presid¬ 
ing  officer.  In  accordance  with  such 
certificate  the  presiding  officer  shall 
note,  on  the  original  transcript,  each 
correction  detailed  in  such  certificate 
by  adding  or  crossing  out  (but  without 
obscuring  the  texts  as  orginally  tran¬ 
scribed)  at  the  appropriate  places  any 
words  necessary  to  make  the  text  con¬ 
form  to  the  correct  meaning,  as  certi¬ 
fied  by  the  presiding  officer.  The  pre¬ 
siding  officer  shall  send  the  copies  of 
the  transcript  to  the  hearing  clerk 
who  shall  send  them  to  the  Agency. 

(j)  Keeping  copies  of  the  transcript 
During  the  period  in  which  the  pro¬ 
ceeding  has  an  active  status  in  the  De¬ 
partment,  a  copy  of  the  transcript 
shall  be  kept  at  the  area  office  of  the 
Agency  most  convenient  to  the  respon¬ 
dent;  however,  if  there  are  two  or 
more  respondents  and  they  are  located 
in  different  regions,  such  copy  of  the 
transcript  shall  be  kept  at  the  area 
office  of  the  Agency  nearest  to  the 
place  where  the  hearing  was  held.  In 
addition,  a  copy  of  the  transcript  shall 
be  kept  at  the  area  office  of  the 
Agency  most  convenient  to  the  com¬ 
plainant.  Any  such  copy  shall  be  avail¬ 
able  for  examination  during  official 
hours  of  business  at  the  area  office, 
but  shall  remain  the  property  of  the 
Department  and  shall  not  be  removed 
from  such  office. 

§  202.113  Rule  13:  Written  hearing. 

(a)  Evidence.  As  used  in  this  section, 
the  term  “evidence”  shall  mean  depo¬ 
sitions,  affidavits,  or  statements  under 
penalty  of  perjury  as  provided  in  28 
U.S.C.  1746,  Pub.  L.  94-550,  of  persons 
having  knowledge  of  the  facts,  or  doc¬ 
uments  properly  identified  by  such 
deposition,  affidavit,  or  statement,  or 
otherwise  authenticated  in  such  a 
manner  that  they  would  be  admissible 
in  evidence  at  an  oral  hearing,  except 
as  provided  hereinafter.  Testimony  on 
deposition,  to  the  extent  credible, 
shall  be  given  greater  weight  as  evi¬ 
dence,  than  such  affidavits  or  state¬ 
ments.  In  a  case  in  which  a  party,  enti¬ 
tled  to  oral  hearing  as  provided  in  rule 
11,  §202.111,  withdraws  such  party’s 
request  for  oral  hearing  on  condition 
that  only  depositions  be  used  if  a  writ¬ 


ten  hearing  is  held,  only  depositions, 
and  documents  properly  identified 
therein,  shall  be  made  a  part  of  the 
record  as  evidence  by  the  parties  if  a 
written  hearing  is  held. 

(b)  Verification.  Any  facts  must  be 
verified,  by  oath  or  affirmation  before 
a  person  legally  authorized  to  adminis¬ 
ter  oaths  or  before  a  person  designat¬ 
ed  by  the  Secretary  for  the  purpose 
(except  in  the  case  of  a  statement 
under  penalty  of  perjury  as  provided 
in  28  U.S.C.  1746,  Pub.  L.  94-550),  by  a 
person  who  states,  in  the  deposition, 
affidavit,  or  statement,  that  such 
person  has  actual  knowledge  of  the 
facts.  Except  under  unusual  circum¬ 
stances,  which  shall  be  set  forth  in  the 
deposition,  affidavit,  or  statement,  any 
such  person  shall  be  one  who  would 
appear  as  a  witness  if  an  oral  hearing 
were  held. 

(c)  Complainant’s  evidence.  The 
complainant  shall  be  served  with 
notice  of  an  opportunity  to  file  evi¬ 
dence.  Within  20  days  after  such  serv¬ 
ice,  the  complainant  may  file  evidence. 
What  the  complainant  files  in  re¬ 
sponse  to  that  notice  shall  be  served 
promptly  on  the  respondent. 

(d)  Respondent’s  evidence.  After  ex¬ 
piration  of  the  time  for  the  filing  of 
complainant’s  evidence,  the  respon¬ 
dent  shall  be  served  with  notice  of  an 
opportunity  to  file  evidence.  Within  20 
days  after  such  service,  the  respondent 
may  file  evidence.  What  the  respon¬ 
dent  files  in  response  to  that  notice 
shall  be  served  promptly  on  the  com¬ 
plainant. 

(e)  Complainant’s  rebuttal.  If  the  re¬ 
spondent  files  anything  pursuant  to 
paragraph  (d)  of  this  section,  the  com¬ 
plainant  shall  be  served  with  notice  of 
an  opportunity  to  file  evidence  in  re¬ 
buttal  of  what  the  respondent  has 
filed.  Within  10  days  after  such  serv¬ 
ice,  the  complainant  may  file  such  evi¬ 
dence,  which  shall  be  confined  strictly 
to  rebuttal  of  what  the  respondent  has 
filed.  What  the  complainant  files  in 
response  to  that  notice  shall  be  served 
promptly  on  the  respondent. 

(f )  Failure  to  file.  Failure  to  file  any 
evidence  authorized  under  this  sec¬ 
tion,  within  the  time  prescribed,  shall 
constitute  a  waiver  of  the  right  to  file 
such  evidence. 

(g)  Extension  of  time  for  depositions. 
If  any  party  timely  files  an  application 
for  an  order  for  the  taking  of  testimo¬ 
ny  by  deposition  pursuant  to  rule  9, 
§202.109,  time  for  the  filing  of  such 
party’s  evidence  shall  be  extended  as 
reasonable,  to  permit  consideration  of 
the  application,  and  taking  of  deposi¬ 
tions  if  ordered. 

(h)  Investigation  report  No  provi¬ 
sion  of  this  rule  13  shall  change  the 
status  of  an  investigation  report 
served  on  the  parties  and  made  a  part 
of  the  record  pursuant  to  rule  4, 
§  202.104. 


§202.114  Rule  14:  Post-hearing  procedure. 

(a)  Oral  hearing.  Any  party  present 
or  represented  at  an  oral  hearing,  de¬ 
siring  to  file  any  written  argument  or 
brief,  proposed  findings  of  fact,  con¬ 
clusions,  and  order,  or  statement  of 
objections  to  rulings  made  by  the  pre¬ 
siding  officer,  must  so  inform  the  pre¬ 
siding  officer  at  the  oral  hearing;  upon 
being  so  informed,  the  presiding  offi¬ 
cer  shall  set  a  reasonable  time  for  the 
filing  of  such  documents,  and  state  it 
on  the  record  at  the  oral  hearing. 

(b)  Written  hearing.  After  filing  of 
the  last  evidence  in  a  written  hearing, 
notice  shall  be  served  on  each  party 
that  such  party  may  file,  within  10 
days  after  such  service  on  such  party, 
written  argument  of  brief,  proposed 
findings  or  fact,  conclusions,  and 
order. 

(c)  Service;  delay  in  preparation  of 
report  If  any  such  document  is  filed 
by  any  party,  it  shall  be  served  on  all 
other  parties.  The  report  shall  not  be 
prepared  before  expiration  of  such 
time  for  filing. 

§202.115  Rule  15:  Submission  for  final 
consideration. 

(a)  Report  The  presiding  officer, 
with  the  assistance  and  collaboration 
of  such  employees  of  the  Department 
as  may  be  assigned  for  the  purpose, 
shall  prepare  a  report.  The  report 
shall  be  prepared  on  the  basis  of  the 
evidence  in  the  record,  including  the 
investigation  report  if  one  is  prepared 
by  the  agency  head  and  served  on  the 
parties,  and  any  allegations  admitted 
or  deemed  to  be  admitted,  and  any 
stipulations.  The  report  shall  be  pre¬ 
pared  in  the  form  of  a  final  order  for 
signature  by  the  judicial  officer,  and 
shall  be  filed  with  the  hearing  clerk. 
The  report  shall  not  be  served  on  the 
parties  unless  and  until  it  is  signed  by 
the  judicial  officer. 

(b)  Record.  At  the  same  time  as  the 
report  is  filed  with  the  hearing  clerk, 
the  record  shall  also  be  filed  with  the 
hearing  clerk.  The  record  shall  in¬ 
clude:  Pleadings;  motions  and  requests 
filed  and  rulings  thereon;  the  investi¬ 
gation  report  if  one  is  prepared  by  the 
agency  head  and  served  on  the  parties; 
the  transcript  of  an  oral  hearing,  and 
exhibits  received,  if  an  oral  hearing 
was  held;  evidence  filed  by  the  parties 
if  a  written  hearing  was  held;  docu¬ 
ments  filed  in  connection  with  pre- 
hearing  conferences;  any  proposed 
findings  of  fact,  conclusions  and 
orders,  statements  of  objections,  and 
briefs;  any  stipulations;  and  proof  of 
service. 

(c)  Submission  to  judicial  officer. 
Unless  the  hearing  clerk  reasonably 
believes  that  the  record  is  not  com¬ 
plete  and  in  proper  order,  the  record 
and  the  report  shall  be  submitted  to 
the  judicial  officer  for  decision. 

(d)  Oral  argument  There  shall  be  no 
right  to  oral  argument  other  than  that 
provided  in  Rule  12(g),  §  202.112(g). 
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§  202.116  Rule  16:  Issuance  of  order. 

(a)  As  soon  as  practicable  after  the 
receipt  of  the  record  and  report  from 
the  hearing  clerk,  the  judicial  officer, 
on  the  basis  of  and  after  due  consider¬ 
ation  of  the  record,  shall  issue  an 
order  in  the  proceeding,  which  shall 
be  served  on  the  parties. 

(b)  If  the  judicial  officer  deems  it  ad¬ 
visable  to  do  so,  the  order  may  be 
made  a  tentative  order.  In  such  event, 
a  presiding  officer  shall  be  assigned 
and  the  tentative  order  shall  be  served 
on  each  party,  and  each  party  shall 
have  20  days  in  which  to  file  written 
exceptions  to  it,  and  arguments  or 
briefs  in  support  of  such  exceptions.  If 
no  party  timely  files  exceptions,  the 
tentative  order  shall  automatically 
become  the  final  order  in  the  proceed¬ 
ing,  and  notice  of  such  fact  shall  be 
served  on  the  parties.  If  any  party 
timely  files  such  exceptions,  they  shall 
be  handled  in  the  same  manner  as  a 
petition  filed  under  rule  17,  §  202.117. 

§202.117  Rule  17:  Petition  to  reopen  a 
hearing;  to  rehear  or  reargue  a  pro¬ 
ceeding;  to  reconsider  an  order;  or  to 
set  aside  a  default  order. 

(a)  Filing  of  petition— (1)  To  reopen 
a  hearing.  Any  party  may  file  a  peti¬ 
tion  to  reopen  a  hearing  to  take  fur¬ 
ther  evidence,  at  any  time  prior  to  the 
issuance  of  the  final  order,  or  prior  to 
a  tentative  order  becoming  final.  Such 
a  petition  must  state  the  nature  and 
purpose  of  the  evidence  to  be  offered, 
show  that  it  is  not  merely  cumulative, 
and  state  a  good  reason  why  it  was  not 
offered  at  the  hearing  if  oral,  or  filed 
in  the  hearing  if  written. 

(2 )  To  rehear  or  reargue  a  proceeding 
or  reconsider  an  order.  Any  party  may 
file  a  petition  to  rehear  or  reargue  a 
proceeding  or  reconsider  an  order  of 
the  judicial  officer,  at  any  time  within 
20  days  after  service  on  such  party  of 
such  order.  Such  a  petition  must  speci¬ 
fy  the  matters  claimed  to  have  been 
erroneously  decided,  and  the  basis  for 
the  petitioner’s  claim  that  such  mat¬ 
ters  were  erroneously  decided. 

(3 )  To  set  aside  a  default  order.  Any 
respondent  against  whom  an  order  is 
issued  by  the  judicial  officer,  upon 
failure  to  file  an  answer  as  required, 
may  file  a  petition  to  set  aside  such 
order,  at  any  time  within  20  days  after 
service  on  such  respondent  of  such 
order.  Such  a  petition  must  state  a 
good  reason  why  an  answer  was  not 
filed  as  required. 

(b)  Brief  or  memorandum  of  law.  If 
such  a  petitioner  wishes  to  file  a  brief 
or  memorandum  of  law  in  support  of 
such  a  petition,  it  must  be  filed  with 
such  petition. 

(c)  Procedure.  A  presiding  officer 
shall  be  assigned  upon  the  filing  of 
any  such  petition,  or  upon  notice  to 
the  hearing  clerk  (which  may  be  writ¬ 
ten  or  oral,  or  by  telephone)  that  any 
party  intends  to  file  any  such  petition. 
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The  party  filing  any  such  petition 
shall  be  referred  to  as  the  complainant 
or  respondent,  depending  on  the  origi¬ 
nal  designation  of  such  party  in  the 
proceeding;  such  party  shall  have  the 
burden  of  establishing  that  such  peti¬ 
tion  should  be  granted.  If  a  petition  to 
reopen  is  timely  filed,  the  order  shall 
not  be  issued  pending  decision  wheth¬ 
er  to  grant  or  deny  the  petition.  If  a 
petition  to  rehear  or  reargue  or  recon¬ 
sider,  or  to  set  aside  a  default  order,  is 
timely  filed,  operation  of  the  order 
shall  be  stayed  automatically  pending 
decision  whether  to  grant  or  deny  it;  if 
such  a  petition  is  not  timely  filed,  op¬ 
eration  of  the  order  shall  not  be 
stayed  unless  the  Judicial  Officer  shall 
determine  otherwise. 

(d)  Service;  answer.  No  such  petition 
shall  be  granted  unless  it,  with  the 
brief  or  memorandum  of  law  in  sup¬ 
port  of  it,  if  any,  is  first  served  on  each 
party  to  the  proceeding  other  than 
the  one  filing  it.  Each  such  other 
party,  within  20  days  after  such  serv¬ 
ice  on  such  party,  may  file  an  answer 
to  such  petition.  If  any  such  party 
wishes  to  file  a  brief  or  memorandum 
of  law  in  support  of  such  an  answer,  it 
must  be  filed  with  such  answer.  Any 
such  answer,  with  the  brief  or  memo¬ 
randum  of  law  in  support  of  it,  if  any, 
shall  be  served  on  each  party  to  the 
proceeding  other  than  the  one  filing 
it.  Any  such  petition  may  be  denied 
without  such  service. 

(e)  Submission  for  decision;  service 
of  order.  The  presiding  officer  shall 
prepare  a  recommendation  with  re¬ 
spect  to  the  petition,  and  submit  it  to 
the  judicial  officer  for  decision.  Such  a 
recommendation  shall  be  prepared  in 
the  form  of  a  final  order  for  signature 
by  the  judicial  officer.  It  shall  not  be 
served  on  the  parties  unless  and  until 
it  is  signed  by  the  judicial  officer.  The 
order  of  the  judicial  officer  shall  be 
served  on  the  parties. 

(f)  Practice  upon  decision.  If  the  ju¬ 
dicial  officer  decides  to  reopen  a  hear¬ 
ing,  or  to  rehear  or  permit  reargument 
of  a  proceeding,  or  to  set  aside  a  de¬ 
fault  order,  a  presiding  officer  shall  be 
assigned  and  the  rules  of  practice  shall 
be  followed  thereafter  as  applicable. 

§  202.118  Rule  18:  Presiding  officer. 

(a)  Powers.  Subject  to  review  as  pro¬ 
vided  elsewhere  in  these  rules,  the  pre¬ 
siding  officer  assigned  to  any  proceed¬ 
ing  shall  have  power  to: 

(1)  Set  the  time  and  place  of  a  pre- 
hearing  conference  and  an  oral  hear¬ 
ing,  adjourn  the  oral  hearing  from 
time  to  time,  and  change  the  time  and 
place  of  oral  hearing; 

(2)  Administer  oaths  and  affirma¬ 
tions; 

(3)  Issue  subpenas  requiring  the  at¬ 
tendance  and  testimony  of  witnesses 
and  the  production  of  documentary 
evidence  at  an  oral  hearing; 

(4)  Summon  and  examine  witnesses 
and  receive  evidence  at  an  oral  hear¬ 
ing; 


30517 

(5)  Take  or  order  the  taking  of  depo¬ 
sitions; 

(6)  Admit  or  exclude  evidence; 

(7)  Hear  oral  argument  on  facts  or 
law;  and 

(8)  Do  all  acts  and  take  all  measures 
necessary  for  the  maintenance  of 
order  and  the  efficient  conduct  of  the 
proceeding,  including  the  exclusion  of 
contumacious  counsel  or  other  per¬ 
sons. 

(b)  Motions  and  requests.  The  pre¬ 
siding  officer  is  authorized  to  rule  on 
all  motions  and  requests  filed  in  the 
proceeding  prior  to  submission  of  the 
presiding  officer’s  report  to  the  judi¬ 
cial  officer.  Provided,  That  a  presiding 
officer  is  not  authorized  to  dismiss  a 
complaint.  Submission  or  certification 
of  any  question  to  the  judicial  officer, 
prior  to  submission  of  the  report,  shall 
be  in  the  discretion  of  the  presiding 
officer. 

(c)  Reassignment.  For  any  good 
reason,  including  absence,  illness,  res¬ 
ignation,  death,  or  inability  to  act,  of 
the  attorney  assigned  to  act  as  a  pre¬ 
siding  officer  in  any  proceeding  under 
these  rules,  the  powers  and  duties  of 
such  attorney  in  the  proceeding  may 
be  assigned  to  any  other  attorney  who 
is  employed  in  the  Office  of  the  Gen¬ 
eral  Counsel  of  the  Department,  with¬ 
out  abatement  of  the  proceeding. 

(d)  Disqualification.  No  person  shall 
be  assigned  to  act  as  a  presiding  offi¬ 
cer  in  any  proceeding  who  (1)  has  any 
material  pecuniary  interest  in  any 
matter  or  business  involved  in  the  pro¬ 
ceeding;  (2)  is  related  within  the  third 
degree  by  blood  or  marriage  to  any 
party  to  the  proceeding;  or  (3)  has  any 
conflict  of  interest  which  might  impair 
such  person’s  objectivity  in  the  pro¬ 
ceeding.  A  person  assigned  to  act"  as  a 
presiding  officer  shall  ask  to  be  re¬ 
placed,  in  any  proceeding  in  which 
such  person  believes  that  reason  exists 
for  disqualification  of  such  person. 

(e)  Procedure  on  petition  for  dis¬ 
qualification.  Any  party  may  file  a  pe¬ 
tition  for  disqualification  of  the  pre¬ 
siding  officer,  which  shall  set  forth 
with  particularity  the  grounds  of  al¬ 
leged  disqualification.  Any  such  peti¬ 
tion  shall  be  filed  with  the  hearing 
clerk,  who  shall  immediately  transmit 
it  to  the  judicial  officer  and  inform 
the  presiding  officer.  The  record  of 
the  proceeding  also  shall  immediately 
be  transmitted  to  the  judicial  officer. 
After  such  investigation  or  hearing  as 
the  judicial  officer  deems  necessary, 
the  judicial  officer  shall  either  deny 
the  petition  or  direct  that  another 
presiding  officer  be  assigned  to  the 
proceeding.  The  petition,  and  notice  of 
the  order  of  the  judicial  officer,  shall 
be  made  a  part  of  the  record  and 
served  on  the  parties;  if  any  record  is 
made  on  such  a  petition,  it  shall  be  a 
part  of  the  record  of  the  proceeding. 

§202.119  Rule  19:  Fees  of  witnesses. 

Witnesses  subpenaed  before  the  pre¬ 
siding  officer,  and  witnesses  whose  de- 
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positions  are  taken,  shall  be  entitled  to 
the  same  fees  and  mileage  as  are  paid 
for  like  services  in  the  courts  of  the 
United  States.  Pees  and  mileage  shall 
be  paid  by  the  party  at  whose  instance 
the  witness  appears  or  the  deposition 
is  taken. 

§202.120  Rule  20:  Official  notice. 

Official  notice  shall  be  taken  of  such 
matters  as  are  judicially  noticed  by 
the  courts  of  the  United  States  and  of 
any  other  matter  of  technical  or  scien¬ 
tific  fact  of  established  character:  Pro¬ 
vided,  That  the  parties  shall  be  given 
notice  of  matters  so  noticed,  and  shall 
be  given  adequate  opportunity  to  show 
that  such  facts  are  erroneously  no¬ 
ticed. 

§  202.121  Rule  21:  Intervention. 

At  any  time  after  docketing  of  a  pro¬ 
ceeding  and  before  commencement  of 
a  hearing,  oral  or  written,  therein,  the 
presiding  officer  may,  upon  petition, 
and  for  good  cause  shown,  permit  any 
person  to  intervene  therein.  The  peti¬ 
tion  shall  state  with  preciseness  and 
particularity:  (a)  The  petitioner’s  rela¬ 
tionship  to  the  matters  involved  in  the 
proceeding;  (b)  the  nature  of  the  ma¬ 
terial  the  petitioner  intends  to  present 
in  evidence;  (c)  the  nature  of  the  argu¬ 
ment  the  petitioner  intends  to  make; 


and  (d)  the  reasons  why  the  petitioner 
should  be  allowed  to  intervene.  Any 
such  petition,  and  notice  of  the  order 
thereon,  shall  be  served  on  the  parties 
and  made  a  part  of  the  record  in  the 
proceeding. 

§  202.122  Rule  22:  Ex  parte  communica¬ 
tions. 

(a)  At  no  stage  of  the  proceeding  be¬ 
tween  its  docketing  and  the  issuance 
of  the  final  decision  shall  the  presid¬ 
ing  officer  or  judicial  officer  discuss  ex 
parte  the  merits  of  the  proceeding 
with  any  party,  or  attorney  or  repre¬ 
sentative  of  a  party:  Provided,  That 
procedural  matters  shall  not  be  includ¬ 
ed  within  this  limitation;  and  Provided 
further,  That  the  presiding  officer  or 
judicial  officer  may  discuss  the  merits 
of  the  case  with  such  a  person  if  all 
parties  to  the  proceeding  or  their  at¬ 
torneys  or  representatives  have  been 
served  with  notice  and  an  opportunity 
to  participate.  A  memorandum  of  any 
such  discussion  shall  be  included  in 
the  record. 

(b)  No  party,  or  attorney  or  repre¬ 
sentative  of  a  party,  or  other  person 
not  an  employee  of  the  Department, 
shall  make  or  knowingly  cause  to  be 
made  to  the  presiding  officer  or  judi¬ 
cial  officer  an  ex  parte  communication 
relevant  to  the  merits  of  the  proceed¬ 
ing. 


(c)  If  the  presiding  officer  or  judicial 
officer  receives  an  ex  parte  communi¬ 
cation  in  violation  of  this  section,  the 
one  who  receives  the  communication 
shall  place  in  the  public  record  of  the 
proceeding:  (1)  Such  communication  if 
written,  or  a  memorandum  stating  the 
substance  of  such  communication  if 
oral;  and  (2)  a  copy  of  any  written  re¬ 
sponse  or  a  memorandum  stating  the 
substance  of  any  oral  response  there¬ 
to. 

(d)  Copies  of  all  such  items  placed  or 
included  in  the  record,  as  provided  in 
this  section,  shall  be  served  on  all  par¬ 
ties. 

(e)  For  purposes  of  this  section  “ex 
parte  communication”  means  an  oral 
or  written  communication  not  on  the 
public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  it  shall  not  include  a  re¬ 
quest  for  a  status  report  on  any 
matter  or  the  proceeding. 

§  202.123  Rule  23:  Action  by  Secretary. 

The  Secretary  may  act  in  the  place 
and  stead  of  a  presiding  officer  or  the 
judicial  officer  in  any  proceeding  here¬ 
under,  or  any  matter  in  connection 
therewith. 
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